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Syllabus.

it182, wasIn 119 Ill.People,TheConnecting Ry. Co. v.
the-­be againstmay urgedsaid: the fraud which“Obviously,

in amust, terms, either consistedassessment in havegeneral
board,the of a knownwillful members ofthedisregard, by

could notduty, a result whichfor the ofpurpose producing
in their ordenying prevent­otherwise have orbeen.produced,

lawfullythat he mighttheing tax-payer doing somethingfrom
do, them,and, wouldbut for denied and prevented bybeing

done,have had effect to have-­mightwhich or have thewould
of to be made.”caused a lower valuation the Weproperty

think theno such case is shown factsbyit manifest that
stated bill ain the of as amounted tocomplaint necessarily

enunciated,fraud under either branch of the rule above and
that the of the demurrer was not an admissioninterposition
that assessment,inthere was fraud the on themaking part-­
of the board of equalization.

circuit,record,find no error and the of theWe in the decree
court is affirmed.

Decree affirmed.

YoungWilliam

v.
Highways Township.MaquonThe Commissioners of of

31, 1890.Filed at Ottawa October

Highways—mode improving1. them—discretion commissioners^of of
highways principallyimprovingThe wisemanner of is left to the dis-

highways;of and in exercisecretion of the commissioners the of the
they with,imposed bylaw beduties on them can not interfered unless-

they private right aofinvade some citizen.
heritageSame—drainage highways—servient protected.2. Whereof

publichighways highway, theyaof to draincommissioners undertake
by adjoin-possess rights governed the same rules assame and arethe

lands,ing exceptmaywho drain theirland owners undertake to .own
State,they may proceed thewhere under the eminent domain laws of
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of the case.Statement

highways, public road,draining3. of in a haveCommissioners no
right uponthe water from natural course and turn itto divert its the

another; they attempt maythey enjoined byland and ifof to do so be
equity,a court of landat the suit of the owner of the on which the water

proposedis to be turned.

powerright4., carryThe commissioners have no or to collect and a
■quantity along highway naturallyaof water which would drain off in

direction, dischargeandanothen such accumulated water on the farm
owner; theyadjoining rightan land 'nor have the■of to divert water

regular channel, place voluntarily oS,its or where it wouldfrom flow
ditches,carry along highwaythe line the inand it of for such a dis-

they may desire, discharge uponas and then ittance the farm of an
individual.

heritage.and servient5. waters—dominant TheSubface owner of
heritage, higher land, rightor tract of hasdominant thethe to have

coming naturally uponfalling premises,water or passhisthe surface
drains, uponthrough natural and overthe the loweroff or servient

lands; heritage may, bythethe owner of dominantand ditches or
drains, landhis own into the natural and channel,drain usual even if

uponquantity heritagethrown theof water servient therebythe is in-
creased.

Appeal District;—Court for the Firstfrom the Appellate
in the Circuitheard that court on from Court ofappeal Knox

Smith,the Hon. A. A.county; Judge, presiding.

in brought byThis a bill equity,was William toYoung,
the commissioners of of the town ofhighways Maquon,enjoin

ain from ditch the southcounty, digging alongKnox side of
the lands of theadjoining complainant,the highway extending

is as the “east drain”Harperfrom what known to the “west
drain,” rods,distance of about forty-fiveaHarper and to re-

them from surfacedivertingstrain waters from their natural
•channel, same,theand thedischarging through proposed ditch,

the lands.complainant’supon
In the billoriginal complainant thatalleged he owned four

and acres of landfortyhundred on the north side of 23,section
Maquon township; that the commissioners of highways propose

cut, and, fact, cut,into have apartly ditch four feet wide-and
feet" on the roaddeep from■eight running Spoon river through
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running parallelroadin saidcounty,Salem saidtownship,
by youracres of land ownedwith said four hundred and forty

ditch, made, least one-thirdorator, if drain atwhich said will
saidorator’s landand throw upon yourof Salem township,

course,water, its naturalaccumulated the same out oftaking
burden,unnecessaryland anyourand orator’sinflicting upon

of said unnaturalhis said reasonbyand tocausing premises,
water, an irre-therebya of andpremises,flowof saidflooding

itIn an bill was allegedthereto. amendedparable damage
a farm thethat owns and as south-Harper occupiesRobert

14, north of theimmediatelywest of section westquarter lying
land; that between the said landof orator’s of saidpart your

and orator runs ayour highway,Harper public extending
land anddirectly througheast orator’s Salem town-past your

; the surfacethat no water is on of theship precipitated ground
the ofsaid nor from land saidpublic highway,from Harper,

aforesaid,across the the landpublic highway upon of your
orator, surface;on the that a drain indryor slough, which
the water does not run the surface of theupon ground, runs

aforesaid, at the north or nearroadwayfrom the the center of
land, direction,inorator’s a semi-circular to theyour north-

ward over the land of said andHarper, northrunning of Har-
house, across the rodsper’s returning highway eight from the

land,north-west corner of orator’s thenceyour southward over
land; that in whichslough,orator’s said noyour water ran

surface, beenon the has tiledthoroughly by Harper and your
the publicIt is also thatalleged highwayorator. has been

and ditched with ditches that thedeepso surfacegraded water
freshets,and thein times of rains from east line of Maquon

milebeing one east of orator’syour north-easttownship, cor-
ner, saidalong your land,carried to orator’shighwayis while
naturally of said surface watera large portion passed off in

lands;the thatadjacentdirections over saidother ditches
of land,westward the side orator’sby yourare continued car-

fromwater so diverted its course,said surface naturalrying



Combs,Young-y. Highways.of572

Statement the case.of

along said that to the of ormonth Junehighway; prior May
last, was,the water said near centerin ditches the of the north-

land,east quarter of orator’s turnedyour through a culvert or
north,acrossbridge publicthe to the and thencehighway, into

•a slough northward away yourand from orator’srunning land
in last,that the of June ditchMaymonth or the on the south

byside of the said andpublic said lasthighway, mentioned
bridge, was to about a foot lower thandeepened the bottom
of the the underunder road saidopening so thatbridge, the

had, freshets,inwater either times rains orof to instand the
road,ditch on the or make inwayits some other ;direction

said the sidethat ditch on south of the said highway, being
land,the north side yourof orator’s extends toalong where

said arecommissioners tohighway intending make the deep
of, byditch and thatcomplained excavating about a foot in

rods, saidfor about fifteen water would alldepth run along
said ditch of,said tohighway proposed complained and not

which,said mentionedthrough bridge,last since June last up
suit,to since the of this hascommencing remained with the

foot than thebottom a bottom ofnearly higher ditch;said
said commissionersthat intended andhighway proposed, after
had the ditch of,excavatedthey deep complained to deepen
ditch, it footsaid when was a thanonly thehigher bottom of

the ditch at the south end of said last mentioned bridge, so
aforesaid,all so asthat the water diverted and frombrought

would,line Maquon township,east of throughthe said deep
ditch, in of rain yourbe timeprecipitated upon orator’s land

ditch,said in when,end of adeep body,at the west inexcept
freshet,of no water runsextraordinarytime upon the surface

land; that the natural surfaceof orator’s water fromyour the
land, andside of orator’s the landyoureast lying east and

same, runs awaynorth of the gradually, forming no stream
of that interferes withbodyor water agricultural pursuits or

land;the of orator’s that theyourfarming commissioners of
andpropose partiallyhave cut aMaquon township ditchdeep
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thethe surface water from northfor the of collectingpurpose
land, the ditchcuttingeast orator’s severalparts your. and of

between yourthe land orator’s andhighfeet in depth through
land, the said collectedand surfacedischargingsaid Harper’s

yourthe land ofin oratorbody uponwater an unnatural at
thenow runs surface.uponone no water It iswhereplace

of the ditch and thethat thealleged diggingalso discharge
toirreparable injuryof the water will work orator’s lands.

in anputThe of answerhighwayscommissioners to the
ditch,the as madebill, in that andthey denywhich as pro-

made, one-third ofbe will drain Salemposed to township, or
landupon complainant’s anythat it will throw increased or

water, or cause irreparableaccumulation ofunnatural damage
land, anyor inflict unnecessaryto burdencomplainant’s there-

; the ditch is about oneonlyon that hundredaver yards in
whenin its deepest place, completed,and thatlength, it will

feet; denythree and one-half that saidnot exceed proposed
any land the ditchdrain or eastgradeditch will of the old

land, iswhich aboutcomplainant’sonorchard sixty yards
across saidof the culvert describedhighway,west in said

bill; that intend saiddeny they proposedamended ditch to
ditch, conveyswhich now thesaid surfacegradedrain water

across the said culverthighway through ornorthward bridge,
interfere with such ditch andtowayin asany drainage they•or

are; was orthat this ditch intendeddeny dug tonow connect
the surface water northward across thechangewith or high-

eastward, in to interfere withany way ororway, thechange
thewhat it was before said ditchfrom wasdrainage dug, or

theretofore,had in adrainagethe state of nature,whatfrom
in theditch wasbeen; dug performancethat the of their du-

inof saidhighwayscommissioners andtownship,as be-ties:
thecause, best same wasjudgment,in their necessary to the
ofand suchimprovementcare at' thathighway place,proper

reason;or different thatdeny theyno other havefor orand
force,enter, or without lands ofanyto with complain-■intend
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Briefs of Counsel.

ditch, whatever;ant dig anyto for thatany denyor purpose
ditch,the when and as causedug completed willcontemplated,

orirreparable whatever to he hasany injury complainant, as
andalleged, that the case madedeny complainant, upon by

bills,his said and was or tooriginal amended is entitled any
relief whatever.

filed,A been cause wasreplication Having the heard on the
evidence,and and a ofpleadings decree rendered in com-favor

to theplainant. On Court the decreeappeal Appellate was
reversed, remanded,and the cause with directions to dismiss
the thebill. To reverse the ofjudgment Appellate Court the
complainant appealed.

Thompson, Carney,G. and Mr. FletcherMr. forW. the
appellant:

areThe rules of law to be toappliedsame road asdrainage
Peoria, 41 502;to farm Nevins v. Ill.drainage. Tearney v.

391; Brereton,Smith, 86 id. Pekin v. 67 id. 477.
the owner lower landsof shall receive allWhile water that

” lands,flows from the next thenaturally higher owner of the
may barriers,lands or naturalopennot removehigher and

water wouldlet such lower lands which noton to otherwise
Henderson,flow in that direction. Anderson v.naturally 124

Ankenbrandt, 51;Ill. 164; id. Peckv. v. Herrington, 109Groff
611; 52Gormley Sanford,v. id. 158.id.

Williams, Bancroft,&LawrenceMessrs. and Mr. T. L.
McGirr, thefor appellee:

face.bill is without on its Theequity,The law permits
of the dominant to draw off or turnheritagethe owner either

artificialor water channels onflowing through his ownsurface
another, at a wherethat of suchland, point water “hadupon

O'Donnell,Palmer v. 15to flow.” Bradw. 324;wontbeen
611;Ill.Herrington, Dayton109 v. Drainagev.Peck Comrs.

271.id.128
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evidence,was inputthe a platPer Curiam: On hearing
lands alongin the owners ofshows the road controversy,which

inroad, ditch andquestion,the location of thethe line of the
in the surface water natu-direction whichto show thetending

The markedplatline of the wasflowsfrom the highway.rally
A,” and is as follows:“Exhibit
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The road long, runningshown the is two miles fromby plat
14,the south-west corner the north-west of sectionquarterof

and the north-west corner of the north-west of sectionquarter
23, Maquonin line ofto the west Salemtownship, township.
In the summer of theor of the 1887 com-spring early part

of Maquonmissioners of concludedhighways township to
road,and the and the wasthoroughly grade improve work

Miller,allotted to-Arthur one of the commissioners. In June
work was commenced at the corner ofthe south-west section

14, known as the corners.” Millerpoint “Harpera testified
house,rods westninetythat he work ofbegan Harper’s graded

corners, drain,did some at thethe four work west:at then
drains, then,hill the andthe between Harper furtherscraped

culverts, dirt-east, work at the Foster puttingdid between
house,them, the school and fromfrom there to thereand

■ as it was intended be.east, finished the to thegrading Along
the was on each sideground plowedthe road ofline of the

track,dirt was used to raise the bed of theroad, and the leav-
thecaused excavation to off theby carrythe ditches watering

It willline of the road. be observed thatthe between-along
drains there is a rise ofwest landHarpereast and or athe

feet at thehill, higher highest pointis some five onwhich the
than the natural soil at theof the road eastside drain.•south
road, June,in hillline of this or risethe was notIn grading

removed, as itsubstantially originallybut remained existed
December, when thedaythe 5th of commissionersuntil about

road,a ditch on the south side of thecutting to■commenced
at theaccumulate eastmightwater which Harperthe■carry

drain; and the showsevidence that itthe west woulddrain to
and six-tenths feet at thedeepditch five deepesta.require

hill,this rise orwater inpass throughlet the ordertopoint,
the watercarrydrain and thealongthe east road.to drain

tocomplainant sought enjoinof this work by'The completion
bill.•the
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has a stand-the complainantwhetherIn order to determine
andbacktonecessary gobeit willin a court of equity,ing

of waterflowthe naturalin reference toexamine the evidence
in the pub-whichThe mannerthe line theofalong highway.

left,be to anecessarilymustimprovedlic behighways may
ofof the commissionersextent, discretionto the mere.great

enjoined themupondutiesand in the exercise of thehighways,
with, theyunless invadeinterferedby law can not bethey

.some of a citizen.private right
it will be found that thereinto the evidenceUpon looking

the natural flow of thein toregardis no substantial conflict
will, however,highway.and the Wealongsurface water on

Churchill, who does not resideProf.refer to the evidence of
or bias infeeling regardthe has no toin andneighborhood,

examination,made anin The witnessthe matters dispute.
lands inthe of the reference■ashe to ascertainsays, drainage

and He testified: “Theio the road east west. roadrunning
line toSalem westYoung’shas a fall fromgradual township

the road fromdrains that cross theline. There are two north
thesouth, in and one atplaceone Cummingsio the Wasson’s

south,from north to with awith natural falldrainageplace,
13, a line tosixtyIn section from eightythe west. rodsto

road, north,—thatflows to thenaturallyof the the waternorth
divide, runs north and south,from which the wateris, the is

the Between the schoolfar north of road.that houseabout
on the south side of theold orchard the land roadtheand is

makes across the road fromthe water sectionand 23higher,
14, natural theredrainageon to section the being tonorth

14,—fromsection Mr.and east on to Young’sthe north land
two culverts. Thenland,—throughMrs. Foster’s further-onto

house,west, drainagethe natural isnear Mr. fromHarper’s
in front of Harper’s barn,the road eastsouth to north across

house,the of his and backthen to north across thearound
23, ofof section westpart Young’sroad on to the west new

.house.”
37—134 Ikd.
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witness,From the evidence this iswho corroborated byof
a others, none,number of and contradicted it thatby appears

■at the east end of the the waterhighway naturally runs south-
•west from the the lanehighway, crossing south rodstwenty-five
south, as shown by the About one-half mile furtherplat.
west the water again,crosses the road south-west.running
A west,little drains,further at twothe Foster as onshown
the map, north,the water crosses the road from south to and
runs off in a north and direction over thewesterly Foster land.
Less than a half-mile further west the water crosses theagain
road from the south to the north at the east drainHarper

road,and near theagain, west of the the waterpart crosses
south,the ishighway, running at called the west Harperwhat

■drain. It is thus that there is no natural flowplain of water
at any frompoint but,east to west thealong onhighway,

hand,the other at six different in the two milepoints line of
road, water,the when allowed to run as nature had provided

should, cross in.it will the road and run off a north or south
direction. inUpon at the connection withlooking plat, the

witnesses,evidence of the these six thepoints where water
First,crosses road are the the lane,at southfollowing:the.

south-west; second, di'ain,at therunning Cummings running
south-west; fourth, drains,third theand at two Foster run-

north; fifth, drain,at north;the eastning Harper running
-sixth, drain,at the west south. Has theHarper running water

channel,been fromdiverted its natural and forced theby com-
missioners to run in another direction ?

lane, Churchill, evidence,As to the south in his says : “With-
ditch,”theout the ditch rodstwenty-five on thelong(meaning

lane,the south runeast side of to the water.constructed north
alone, thethe “and left water would flowhighway,)into south

roads, land,from the east and west across the McCoy to the
As to the thesouth and south-west-.” water at Cummings

the witness “At the landCummingsdrain said: there is a
which should take the water from section 13drain across the
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south-west,24,-east and on andwest road to thesection to
road,across the north and south natural drain-thefollowing

west,road,; theage but ditch the south of the andon side east
as constructed, water,now is to whichsufficient thiscarry

forty,should run acrossnaturally upon Cummingsand the
west the theto culvert in the east ditch acrossand west road

road,north and Thissouth so that water there.the runs west
drainCummings is twelve or fourteen rods the intersec-from

tion ofof the Theroads. ditch is about westdeeptwo feet
culvert,this awhere these roads A ditchother.cross.each

trifle a foot woulddeep carryover the from the Cum-water
roads,culvert west to themings intersection of the two and

the ditch is almost feettwo At thethe intersection ofdeep.”
two theroads witness finds the ditch two feet and atdeep,
that hepoint the water wouldsays which run acrossnaturally
the runs theCummings forty west east and west roadalong

AtHarper’s. drains,towards the Foster the waterwhere
naturally land,runs north over the Foster ditchthe on the
south ofside the road was somemade nine inches anddeep,
the center of the road is about andtwo three-tenths feet above

ditch,the bottom of the theso that water from thecoming
drain theCummings down wasroad fromprevented going

However,north the Foster land.over it from theappears
evidence, a short distance thewest of west Foster drain there

in atis a rise the land or near pointa “oldcalled orchard.”
ditch from eightThere the is to ten inches ondeep the south
road, but,the toside of according evidence,Churchill’s the

of the ditch this is six.pointbottom at inches higher than the
culvert,of the ditch at thebottom west Foster and he says

ditch notthe would have' to bethat lowered more than six
enable the waterinches to to run west past orchard,the old

the Harperand east drain. That itinto was the intention to
water west the entire linealong is,run the of road however,
from the of Millerevidence and B.manifest F. Foster.
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at the Cum-In the at south lane andof water thespeaking
cross-examination,drain, Miller, on hiscommissionermings

turned,“I the water beingsaid: knew of the aboutcomplaints
at car-the I at south lane.time this the Wechanged culvert

Cum-west,ried it to run acrossthe water instead of allowing
objected. said he would spendHemings, because Cummings

if him. That is where the water be-we run it across$300
” wouldit thatappears CummingsFrom this evidencelonged.

east,the naturalnot allow out of itscomingthe water from
him; drainscourse, to and when the Fosterbe turned on to

west,reached, objection,are find the same andstill further we
to bethe water had to carried on further west.troubleavoid

andB. “I reside about one hundredF. Foster testified:
house, oh the quar-north the school south-easttwenty rods of
mother owns the land14, myter which alongof section on

road,this from the schoolopposite Young’s,east and west
Miller,Iold had a talk with Mr.house "westto the orchard.

commissioners, 188.7,in theone of substanceMay,the road
me if motherof which Mr. Miller asked was objectingwas:

there, ifand I told him turnedtheyto them the waterdraining
there, us, Inot on therebelong thoughtthis water that did

it notand he said was the intention towould be objections,
there, land,—ondid not mother’sbelongturn the water which

ditches each side of therun these on roadthat he intended to
line, runand thistownshij)to the Salem watergrade, clear

Harper’s.”drain west ofwest to the
drains, the nextthe Foster reached ispointAfter passing

the had removed,drain. Here culvert beeneast Harperthe
on Harper’sover land. Ifpasscould not an-and the water

to the water down themade turn roadcominghad beeneffort
doubtless the sameeast, Harper, objectionuponfrom the
been interposed bymade that had Mrs. Fos-beenwould have

adopted did notplanBut the contemplateCummings.ter and
land, but theHarper’sonwater understandingtheturning
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drain,Harperwestwas, the toto cut a ditch from east the
carrytoroad, of sufficient capacitythe south side thealong of

the westtothe the eastthe road fromcomingwater down
regard-deposited,the water was to beHarper drain. There

less of consequences.
conclusionbut onean of evidenceProm examination the

ofis, high-reached,can the commissionersbe and that that
course, andfrom naturalways have the water itsdiverted

author-lawDoes theturned it theupon land of complainant.
theywhereize of highways,this action ? The commissioners

same rights,thepossessundertake drain a highway,to public
rules, land.adjoiningasand are to be theby samegoverned

lands,own exceptowners who drain theirmay undertake to
lawswhere the eminent domainthey be undermay proceeding

of the State.
611, to109 we had occasion con­Herrington,In Peck v. Ill.

owners, and thesider the and of landrights duties adjoining
lands, andthat them in theirgovern drainingrules should

“The of theother it there owneramong things was held:
to havedominant or tract of land has thehigher rightheritage

the or hiscoming naturally prem­surface water falling upon
same, drains,ises, the the anduponoff naturalpass through

lands; theover the lower or and the owner of domi­servient
drains,nant ditches or drain his own landmay, byheritage

channel,and if the ofquantityinto the natural usual even
”the heritagewater thrown servient is increased.upon thereby

case,this itthe rule established in thatseems’plainUnder
in apartwhere water a ofaccumulating particular highway

will run off in a certain channel or allnaturally water-way,
that the which lies in such asportion positionof ahighway
to in that direction be innaturally drain drained suchmay
channel, the flow of water be Butalthough may increased.

powerthe have no or to collect andright carrycommissioners
a of thequantity along highwaywater which would naturally
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direction,drain offin another and such accumulateddischarge
water on the farm of an land owner. Nor theadjoining have
commissioners the fromto divert water its chan-right regular
nel, off,or itwhere would flow and itplace naturally carry

ditches,the line of the in for such a distancealong highway,
thinkas desire or and thenthey may proper, that-discharge

the a landwater farm of owner. This would beupon impos-
owner,burden the whicha land the law will noting upon

Cases arise where the commissionersmaytolerate. might,
doubt, if saw the water thethey proper, alongno divert high-

flow, road,natural it the line ofcarry alongfrom its andway,
into streamsome of water whichdischarged large■tobe might”

consideration,In the case undercross the hadhighway.
been a stream of water thelarge highwaythere wherecrossing

water,to theproposed dischargecommissionersthe doubtless
had it for the best ofthey thought interests themight,they

thedistrict, conducted water from thehave Wasson land and
the line of the andhighway,points, along dischargedother it

stream, suchas a course would have resulted ininto such no
the land owners. But suchadjoiningto was not thisdamage

Here, channel,the water is diverted from its naturalcase.
distance,line for athe of thealong highway long andcarried

in such mannerhighwayon the as todischarged spreadthen
'of the The land ownercomplainant.the lands can notover

this characterto a burden of without a remedy.subjectedbe
of the Courtjudgment Appellatethink the was erro-We

reversed, of thebe and the decree circuitIt will courtneous.
affirmed.bewill

Judgment reversed.


